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IN THE

©nitrt States Circuit Court of appeals

FOR the: ninth circuit

NORTHERN DISTRICT OF CALFORNIA .

DAVID H. CASCADEN,
Appellant,

vs.

GEORGE F. DUNBAR, CHARLES
SCOTT, J. BENNETT, F. G. MAN-
LEY, AXD A. C. RICE,

Appellees,

AXD

GEORGE F. DUNBAR, CHARLES
SCOTT, J. BENNETT, F. G. MAN-
LEY, AXD A. C. RICE,

Cross-Appellants,

vs.

DAVID H. CASCADEN,
Cross-Appellee.

No.

1312.

Points and Authorities on Behalf of Appellees and

Cross-Appellants on Motion to Recall Remittitur.

This was a suit in equity brought in the District

Court for the District of Alaska, to decree the specific



performance of an oral contract alleged to have been

made by the plaintiff, Cascaden, with the defendants,

Dunbar, Scott and Bennett, on November 30, 1902,

when the said defendants were general partners.

The complaint alleged that on the 30th day of No-

vember,

"the plaintiff being about to start on a prospecting

trip for himself, entered into an agreement with the

defendants Dunbar, Scott and Bennett, the terms

and conditions of which were that the plaintiff was

at his own expense to proceed to search for, prospect

and stake certain placer mining claims, and that in

addition to the claims staked for himself and in his

name and for his sole use and benefit, he was to stake

for and on account and in the name of the said de-

fendants, or either of them, certain placer mining

claims in consideration of which the said defend-

ants promised, agreed and covenanted with the

plaintiff, that they would forthwith, after such

staking, fulfill the other requirements exacted by the

rules and regulations governing the location of

placer mining claims on vacant public land and

more particularly record said locations, and give to

the plaintiff a share and interest of one-half in all

such locations so made by him for them." (Tr.,

pp. II, 12.)

The complaint then alleges that in accordance with

this agreement, plaintiff did on or about the 2nd day

of December, 1902, stake for the defendants Scott,

Dunbar and Bennett certain placer mining claims, es-



pecially described in the complaint, staking for each

individual different claims, all of which were situate in

the Fairbanks Mining District, on certain creeks named

in the complaint.

The complaint then recites that the defendant Ben-

nett did on the 20th day of December, 1902, convey to

the plaintiff a one-half interest in the placer mining

claims staked by the plaintiff in his name, but thereafter

said defendant Bennett fraudulently conniving with

the defendants Scott and Dunbar and with the fraudu-

lent intent to cheat the plaintiff out of his one-half in-

terest in said claim, so conveyed, and with the object

to acquire the same for them, the defendants, Dunbar,

Scott and Bennett, schemed and planned together, to

abstain from recording the locations of the said claims

within the time required by statute for so doing, and in

pursuance to said scheme and device the said defendants

did abstain and failed to record the said claims as

aforesaid, and so endeavored to cause the said claims

to lapse and revert and become reopen for entry by rea-

son of their failure to record, and there and then and

after the time for recording had passed, said defendants

deeming said claims open for location, the said defend-

ants Scott, Bennett and Dunbar, with the intent to cheat

and defraud the plaintiff as aforesaid, re-entered them

differently.

The complaint then alleges that on the 17th day of

May, 1904, Bennett, Scott and Dunbar attempted to

convey to the defendants Manley and Rice, by a paper



writing purporting to be a bill of sale, a one-third in-

terest in placer mining claim No, 12 "A" Below Dis-

covery, on Cleary Creek, and that Manley and Rice

were aware at that time of the right and interest of the

plaintiff in the claim and they took the said bill of

sale with notice; alleges the value of Side Claim No.

12 "A" Below Discovery to exceed $200,000; asserts

that plaintiff has fulfilled and performed all of his

covenants and conditions relative to said agreement;

that he has requested the defendants Scott, Dunbar and

Bennett to convey to him by a good and sufficient deed

his one-half interest in the said placer mining claims,

to let him into possession and to account to him, etc.,

but the defendants have failed and refused to do so.

The prayer is for specific performance, a declaration

by the Court that the defendants are trustees for and to

the use of the plaintiff of an undivided one-half inter-

est in and to claim No. 12 "A" Below Discovery; for

an injunction, an accounting, the appointment of a ref-

eree and damages.

The defendants Dunbar and Scott filed a specific de-

nial to the allegations of the complaint; the defendant

Bennett denied all of the allegations of the bill except-

ing that relying upon the representations of the plain-

tiff he admits that he did on or about the 20th day of

December, 1902, execute a certain instrument in writ-

ing at the solicitation of the plaintiff, attempting and

purporting to convey to the plaintiff an undivided one-

half interest of the defendant in and to certain pretend-



ed mining claims; denies that he ever attempted to

convey to Manley and Rice, or either of them, any in-

terest in any mining claim mentioned in plaintiff's

amended complaint or in any other mining claim, and

denies that he has any interest in the mining claims

mentioned in the complaint or in the subject matter

of the action.

Upon these issues the case went to trial before the

Hon. James Wickersham, on the first day of April,

1905; and thereafter the said Court made and entered

a decree in favor of the plaintiff and against the de-

fendants wherein and whereby it decreed that the

plaintiff should have judgment against the defendants,

and each of them, that

"he is the owner and entitled to the possession of

an undivided one-third interest in and to the placer

mining claim further described as being Bench

Placer Mining Claim Number Twelve, *A' Below

Discovery on Cleary Creek, on the right limit and

first tier, relocated by George F. Dunbar on the 21st

day of May, 1903; Creek Placer Mining Claim

Number Three (3), from the mouth on Lulu

Creek; Creek Placer Mining Claim Number Five

(5) Above Discovery on Solo Creek; and Frac-

tional Creek Placer Mining Claim Number Two
(2) Above Discovery on Burns Creek, all in the

Fairbanks Mining District, Alaska, and that the

claims of all said persons to said one-third interest

in said premises, or any part thereof, through or

under said defendants are hereby adjudged to be

invalid and groundless, and that said defendants do



Convey said undivided one-third interest in said

placer mining claims to the plaintiff, and do make,

sign and execute forthwith a good and sufficient

deed to him of said property . . .
" (Tr.,

43,45)-

Said decree was based upon the following findings

of fact signed and filed by the Court (Tr., 34, 42), to

wit:

"I.

"That on the 30th day of November, 1902, the de-

fendants Scott, Bennett and Dunbar were partners and

engaged as such in a freighting business from Fair-

banks and Circle City to the mines.

"H.

"That on said 30th day of November, 1902, the

plaintiff, Cascaden, was a resident of Fairbanks,

Alaska, and was a prospector and miner by occupation;

on that day being about to start on a prospecting trip

to the creeks for himself and at his own expense, he

agreed with the defendant Bennett that in addition to

the claims which he would locate for himself, he would

also stake for the defendants Bennett, Scott, and Dun-

bar, who were then general partners and then engaged

in freighting, and immediately thereafter in locating,

acquiring and working placer mines in that vicinity.
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"III.

"That the agreement between Cascaden and Bennett

was oral, and was not in writing, and was to the effect

that the said Cascaden should at his own expense search

for, prospect and stake placer mining claims, and that

in addition to the claims staked for himself and in his

own name and for his own sole use and benefit, he

would also stake for and on account of and in the names

of the defendants Scott, Bennett and Dunbar, and in

consideration of his services in that respect the defend-

ant Bennett agreed that after such staking and the loca-

tions of the mines he would fulfill the other require-

ments exacted by the law and the rules and regulations

of the miners in the vicinity, and would record the

notices of location and give to the plaintiff a share and

interest of one-half in all such locations so made by

Cascaden for him.

"IV.

"Neither Scott nor Dunbar made any agreement of

any kind with the plaintiff, Cascaden, nor gave him any

power or authority to locate mines for them, and the

evidence does not show that Bennett had any power, as

partner, or otherwise, to employ him for that purpose.

"V.

"That in compliance with his agreement with Ben-

nett, the plaintiff, Cascaden, did on or about the 2d day
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of December, 1902, stake and locate the following de-

scribed placer mining claims for the defendant Ben-

nett, to wit: Bench Claim No. 12 'A' Below Discov-

ery on Cleary Creek, on the right limit and first tier;

No 3, from the mouth on Lulu Creek; No. 5 Above

Discovery, on Solo Creek, and Fractional No. 2 Above

Discovery, on Burns Creek, all in the Fairbanks Min-

ing District, Alaska; he also located and staked for

Scott No. 8 Above Discovery on Solo Creek, and for

Dunbar a fraction between Discovery and No. i Above

on Solo Creek.

"On his return to Fairbanks and on December 20th,

1902, in Bennett's cabin and in his presence, Cascaden

prepared the respective notices of location for said

claims, and also at the same time and place prepared a

quitclaim deed conveying a half interest in the claims

so staked by him for Bennett as set out in the foregoing

finding, which said quitclaim deed is a part of the evi-

dence in this case, and is marked Plaintifif's Exhibit

'A,' and in said deed the defendant Bennett conveyed

to the plaintiff Cascaden a full undivided one-half in-

terest in and to the following described mining claims,

to wit: No. 12 'A' Below Discovery, on Cleary

Creek; Claim No. 3, from the mouth on Lulu Creek,

a tributary of Cleary Creek; Claim No. 5 Above Dis-

covery on Solo Creek, and Fractional Creek Claim

No. 2 Above Discovery on Burns Creek, all in Fair-



banks Mining District, Alaska; tliat in accordance with

his prior agreement to do so Bennett signed and de-

livered the said deed to Cascaden on said December

20th, 1902, and that said deed was not then acknowl-

edged or recorded.

"VII.

"That said notices of location were not recorded in

the office of the mining recorder within ninety days or

at all ; that Scott and Dunbar had notice and knowledge

of Cascaden's action in locating said claims for Bennett,

Scott and Dunbar.

"VIII.

"That on May 21st, 1903, Dunbar relocated bench

claim No, 12 'A' Below Discovery on Cleary Creek,

on the right limit and first tier, in his own name; on

May 24th, 1903, he relocated No. 5 Above on Solo

Creek in the name of Scott, No. 8 Above on Solo in his

own name, and the Fraction, between Discovery and

No. I Above on Solo Creek, in the name of Bennett;

in doing so he saw and used the stakes set by Cascaden

in his prior locations and had full notice and knowl-

edge thereof.

"IX.

"On July I St, 1903, Scott, Bennett and Dunbar were

general partners, and held and owned each and all of

the claims so mentioned in paragraphs 5 and 9 herein
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as equal partners, and that on that day Bennett was

the owner as such partner and in possession of an un-

divided one-third interest in and to those placer min-

ing claims mentioned in paragraphs 5 and 9 in these

findings, and in those certain placer mining claims de-

scribed in his deed to Cascaden so made and delivered

on December 20th, 1902; that on July ist, 1903, Cas-

caden presented the deed so made and delivered to him

by Bennett on December 20th, 1902, to the said Ben-

nett, and requested him to formally acknowledge the

same, and the said Bennett did on said July ist, 1903,

acknowledge the same to be his deed before J. Tod

Cowles, a notary public, in and for Alaska, who there-

upon wrote his certificate of acknowledgment thereon;

and the said Bennett again delivered the same to Cas-

caden, who thereupon filed the same for record and the

said deed and certificate of its acknowledgment was on

that day recorded in the office of the recorder in the

Fairbanks Precinct, Alaska.

"X.

"That on July ist, 1903, and for a long time prior

thereto the placer mining claims so described in Ben-

nett's said deed to Cascaden had been duly located by

the defendants Bennett, Scott and Dunbar, a discovery

of mineral had been made thereon, the boundaries had

been so marked that they could be readily traced, and

notices of location therefor had been filed and recorded
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in the office of the recorder in the district where they

were situated.

"XI.

"That on the 17th day of May, 1904, the defendant

Bennett made, signed and delivered a deed in writing,

whereby he attempted to convey to the defendants

Scott and Dunbar a full, undivided one-third of the

title to the placer mining claims formerly by him sold

and conveyed to plaintiff, Cascaden, by his deed of

December 20th, 1902, and acknowledged and recorded

Julv ist, 1903, and that said Scott and Dunbar took and

accepted said deed, with full notice and knowledge of

the prior deed to Cascaden; that on the 17th day of

May, 1904, and subsequent to Bennett's deed to them,

Scott and Dunbar made, signed and delivered the deed

in \vriting, whereby they attempted to convey to de-

fendants Manley and Rice a full, undivided one-third

of the title to the placer mining claims so formerly sold

by Bennett to Cascaden, and that said Manle)^ and Rice

took and accepted said deed with full notice and knowl-

edge of the prior deed from Bennett to Cascaden of

December 20th, 1902, and its acknowledgment and

record on July ist, 1903.

"XII.

"That the propertv' in dispute in this action and

claimed bv Cascaden, and the interest which the Court
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finds he is entitled to receive by its decree herein, is of

the value of twenty-five thousand dollars ($25,000.00)."

And as conclusions of law from the foregoing facts,

the Court finds:

"I.

"That the contract so alleged to have been made by

Bennett and Cascaden was oral, and as to Scott and

Dunbar was within the statute of frauds and void, and

that plaintiff is not entitled to any decree against them

upon the original promise to locate claims for them.

"II.

"That the deed so made by Bennett on December

20th, 1902, and so formally acknowledged by him on

July I St, 1903, and which was recorded on that day,

was given for a good consideration, and was sufficient

to and did convey to Cascaden the full undivided one-

third of the title to the placer mines described therein;

and that Cascaden thereupon became, was and ever

since has been, and now is, the owner of a full undivid-

ed one-third interest in the mines described therein.

"III.

"That Bennett's deed of May 17th, 1904, attempt-

ing to convey to Scott and Dunbar his undivided one-

third interest in the said placer mines so described in

his deed to Cascaden, and their deed of the same date
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attempting to convey to Manley and Rice an undivid-

ed one-third interest therein, are both subsequent to

and subject to Bennett's said deed of December 20th,

1902, acknowledged and recorded on July ist, 1903.

"IV.

"That the plaintiff Cascaden is now entitled to a de-

cree adjudging that as against the claims of the defend-

ants Bennett, Scott, Dunbar, Manley and Rice, he is

the owner and entitled to the possession of a full, un-

divided one-third interest in and to those placer min-

ing claims so described in Bennett's deed to him, dated

December 20th, 1902, acknowledged and recorded July

I St, 1903, and for his costs and disbursements to be

taxed in this action.

"And judgment is hereby ordered to be entered ac-

cordingly."

From the said decree so made as aforesaid, both the

plaintiff and the defendants prosecuted appeals to this

Court (Tr., 492, 515).

Thereafter, to wit, on the 28th day of October, 1907,

this Court made and rendered its judgment and opin-

ion, wherein it reversed the judgment of the lower court

with directions to award to the plaintiff an undivided

one-half of the interest of the defendants in the claims

relocated by the defendant Dunbar in May, 1903, and

his appropriate interest in the proceeds thereof, if any.

After a statement of the facts of the case in its said



judgment and opinion and a recital of certain of the

findings of the Court below, this Court uses the follow-

ing language:

"The decree of the Court below evidently pro-

ceeded upon the theory that Bennett acquired an un-

divided one-third of the claims described in the de-

cree by virtue of Dunbar's location thereof in May,

1903, which undivided one-third passed by the deed

of Bennett to the plaintiff, executed December 20th,

1902, and acknowledged and redelivered July ist,

1903, the defendants Manley and Rice having notice

of the plaintiff's rights in the premises.

"A careful consideration of the evidence in the

case satisfies us that the plaintiff should have been

awarded the undivided one-half of the interest

of the defendants in all of the claims so re-

located, for ive think the record shows the truth

to be that the defendants Bennett, Scott and

Dunbar were mining partners from the time of

the making of the original contract of Novem-
ber JO, ig02, and that the three, for the pur-

pose of cheating the plaintiff out of his interest in

the claims, thereafter entered into a fraudulent

scheme by which they would and did withhold from

recordation the notices of the locations made and

prepared by the plaintiff, and after the tiyne speci-

fied by the Act of Congress for the recording of such

notices had expired made the relocations of IQOJ.

We think it plainly appears that this was done for

the fraudulent purpose of cheating the plaintiff out

of his one-half interest, and it is equally plain that

equity will not permit such purpose to be accom-
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plished. That such cases do not come within the

statute of frauds is well settled. The agreement in-

volved personal services and necessary expenses in-

curred in the locations by the plaintiff, and neces-

sary expenditures by the defendants Bennett, Scott

and Dunbar in recording the notices of such location

at Circle City (200 miles distant, it appears) where

ivas located the office of the recorder of the mining

district in which are situate the claims in question,

and such other expenditures as may have been re-

quired by the rules and regulations governing such

locations in that district. It was a joint venture to

which both parties to the agreement stipulated to

contribute services and money for their joint and
equal benefit. (Citing authorities)." (Italics

ours.)

We contend that this appellate court, by the mak-

ing of such practical findings of fact and the rendition

of such judgment and opinion, exceeded its jurisdiction

in that the same was not in accord with Section 508, of

Part IV, Chapter fifty-one and Section 372, of Part IV",

Chapter thirty-nine of Carter s Annotated Codes of

Alaska, being a compilation of the Act of Congress of

June 6, 1900, making further provision for a civil gov-

ernment for the District of Alaska and for other pur-

poses.

This Court exceeded its jurisdiction in this:

I. It considered the whole case as being before it

in the same manner as on an appeal in equity from a

circuit or district court of the United States.
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2. It disregarded the findings of fact of the Court

below, and made new findings on which to base its

judgment of reversal, without recognition of the Act of

Congress providing that the findings in an action of

an equitable nature in the District Court of Alaska are

as conclusive as the verdict of a jury.

I.

Vhis Court exceeded its jurisdiction in considering the

whole case as being before it as on an appeal in equity

from a circuit or district court of the United States.

The fact that by reason of the Act of Congress of

June 6, 1900 (Carter s Annotated Codes of Alaska)

litigants are given a right of appeal under certain con-

ditions to the Circuit Court of Appeals for the Ninth

Circuit, does not make said courts federal courts and

inherently subject to the same rules of procedure ap-

plicable to federal courts. There can be no question

as to the power and authority of Congress to not alone

create the District Court of Alaska, but, in addition

thereto, to provide such laws regulating its civil and

criminal procedure as seems best adapted to the needs

of the territory, and where Congress has done this and

in its code of procedure stated in plain terms the rules

to be followed by that court, then it is such rule of pro-

cedure that must govern the action of that court; and

this Court, in reviewing the decisions thereof, must look

to the Alaskan Code for guidance. It is well settled
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that the organic act of a territory takes the place of a

constitution and is the fundamental law of the territory,,

and where a Legislature exists in the territory even it

can pass no laws inconsistent therewith.

National Bank vs. Yankton, loi U. S., 129,

The District Court of Alaska is not like the federal

courts—a court of somewhat limited jurisdiction. It

is a court of general jurisdiction in civil, criminal,

equity and admiralty causes. (Sec. 4, Part III, Ch. i,

Carter's Ann. Codes). It is the highest court in the

district, the supreme court of the territory. The fact

that that section of the territory of the United States has

been designated a district does not alter the fact that

it is still one of the territories of the United States.

The Court, established by the Act of Congress of

May, 1884, and continued in existence by the Act of

June, 1900, in providing a civil government for Alaska,

is the court of last resort or the supreme court of the

territory, and was created under the power of Con-

gress to make all needful rules and regulations for the

territories, and is not a constitutional court under Sec-

tion I of Article 3 of the Constitution, under which

the circuit and district courts were created. This is

settled beyond cavil by the decisions of the Supreme

Court of the United States, in both the case of The

Coquitlam vs. United States, 163 U. S., 346, and that
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of Binns vs. United States (1904)^ 194 U. S., 486, 491.

Quoting from the former case:

"The District and Circuit Courts mentioned in

the Act of 1 89 1, and whose final judgments may be

reviewed by the Circuit Courts of Appeals, mani-

festly belong to the class of courts for which provi-

sion is made in the third article of the Constitution,

namely, constitutional courts, in which the judicial

power conferred by the Constitution on the general

government can be deposited, and the judges of

which are entitled by the Constitution, to receive at

stated times a compensation for their sers^ices that

cannot be diminished during their continuance in

office, are removable from office only by impeach-

ment and hold, beyond the power of Congress to

provide otherwise during good behavior. (Cita-

tions.) And it was adjudged in McAllister vs.

United States, 141 U. S., 174, 181, that the District

Court established in Alaska, although invested ivith

the civil and criminal jurisdiction of a district court

of the United States was a legislative court created

'in virtue of the general right of sovereignty, which

exists in the government, or in virtue of that clause

which enables Congress to make all needful rules

and regulations respecting the territory belonging to

the United States/
"

And, again:

"It is, therefore, in every substantial sense the

supreme court of that territory. No reason can be

suggested why a territory of the United States, in

which the court of last resort is called a 'supreme
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court,' should be assigned to some circuit established

by Congress that does not apply with full force to

the territory of Alaska, in which the court of last

resort is designated as the District Court of Alaska.

The title of that territorial court is not so material

as its character. Looking at the whole scope of the

Act of 1 89 1, we do not doubt that Congress con-

templated that the final orders and decrees of the

courts of last resort in the organized territories of

the United States (by whatever name those courts

were designated in legislative enactments) should

be reviewed by the proper Circuit Court of Appeals,

leaving to this Court the assignment of the respec-

tive territories among the existing circuits."

With this fact established—that the District or Ter-

ritorial Supreme Court of Alaska is not a district court

of the United States, and therefore not inherently sub-

ject to the provisions of law and procedure in force

regulating appeals from the courts of the United

States to the various courts of appeal—what, then, are

the conditions surrounding and controlling appeals

from the decisions of such Territorial Supreme Court

of Alaska to the Circuit Court of Appeals or to the

Supreme Court of the United States?

To answer this question, we must look to the organic

act of the territory and which is embraced within

Carter's Annotated Codes of Alaska. An examination

of that Act will show that
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II.

This Court exceeded its jurisdiction in disregarding

the findings of fact of the District Court of Alaska,

in that the same are as conclusive as the verdict of

a jury.

Sections 504, 508, of Part IV, Ch. 51 of Carters

Annotated Codes, lay down the laws of Congress reg-

ulating the procedure and practice on appeal from said

Court, of which Section 508 is of peculiar interest in

considering this motion.

That section provides that:

"All provisions of law now in force regulating

the procedure and practice brought by appeal or

writ of error to the Supreme Court of the United

States or to the Circuit Court of Appeals for the

Ninth Circuit, except in so far as the same may be

inconsistent with any provision of this Act, shall

regulate the procedure and practice in cases brought

to the courts respectively from the District Court

for the District of Alaska. The provisions of this

chapter shall apply to all cases pending in the Dis-

trict Court of Alaska at the time this Act takes

effect." (Italics ours.)

Were it not for the exception italicized, appeals in

equity from said Alaskan court might well be treated

as trials de novo in view of the rule existing with ref-

erence to appeals from the federal courts to the federal

appellate courts. But Congress must be considered as
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having well in mind the distinction existing between

law and equity in the federal courts, and the fact that

the same was sharply defined on review by the appellate

courts of the nation; and when such exception was in-

terpolated it could mean but one thing—that such pro-

cedure and practice were to be followed unless Con-

gress in the Act saw fit to modify the same, with ref-

erence to Alaska. Such modification, we submit, ap-

pears clearly from Section 372, Part IV, Chapter 39,

of said Code, where it is provided:

"All issues of fact in actions of an equitable

nature may be tried by the court, and if tried by the

court the evidence shall be presented and the trial

conducted in the same manner as in other actions.

Provided the court may, in its discretion, refer

the case to a referee pursuant to the provisions of

this title. In all such actions the court, in render-

ing its decisions thereon, shall set out in writing its

findings of fact upon all the material issues of fact

presented by the pleadings, together with its con-

clusions of law thereon; but such findings of fact

and conclusions of law shall be separate from the

judgment and shall be filed with the clerk and shall

be incorporated in and constitute a part of the judg-

ment roll of the case; and such findings of fact shall

have the same force and effect and be equally con-

clusive as the verdict of a jury in an action. Excep-

tions may be taken during the trial to the ruling of

the court, and also to its findings of fact and a state-

ment of such exceptions prepared and settled as in

an action, and the same shall be filed with the clerk
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within ten days from the entry of the decree (judg-

ment)
, or such further time as the court may allow."

The proposition of jurisdiction raised in this mo-

tion relative to appeals in equity from the District

Court of Alaska is one of first impression. We can

not, therefore, rely upon precedent to help us to pre-

sent the point authoritatively to the Court. It seems

to us, however, one not difficult of solution in view of

the exact language of the statute. The Act of Con-

gress covering Section 508 also embraced Section 372,

and the entire statute should be construed as a whole

so that all its parts may stand together.

"In construing a section of an Act regard must

first be had to the language of the clause itself, and

second to other clauses in the same Act, and that

construction should be adopted which makes the

whole Act stand consistently together or reduces

the inconsistency to the smallest possible limits."

Am. & Eng. Ency. Law, Vol, 26, p. 616.

Applying this rule of construction to the Act of June

6, 1900, creating a civil government for Alaska, we

submit it would be impossible to hold that Congress

intended by Section 508 to preserve to this Court the

power on an appeal in equity from the District Court

of Alaska to try the case de novo, and yet by Section

372 of the same Act render it compulsory on the Dis-

trict Court to make findings of fact, which shall be as

conclusive as the verdict of a jury. Such a construe-
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tion would render the provision of Section 372 requir-

ing the findings of fact and making them as conclu-

sive as the verdict of a jury entirely inconsistent with

Section 508 ; for, if such findings are as conclusive as

the verdict of a jury, this Court must accept the facts

as therein found (if there is any competent evidence on

which to base them) , and would be limited to an inquiry

as to whether they were sufficient to support the judg-

ment.

This is the rule under Section 649 of the Revised

Statutes of the United States, which provides that is-

sues of fact may be tried and determined by the Court

in any civil action without the intervention of a jury

whenever there is a stipulation to tli^t effect, and that

when a case is tried in such manner, 'Uhe finding of

" the Court upon the facts, which may be either gen-

" eral or special, shall have the same effect as the ver-

" diet of a jury.'*

In construing this section the Supreme Court of the

United States, in the leading case of Lehnen vs. Dick'

son, 148 U. S., 71, 13 Sup. Ct. R., 481, say:

''The verdict of a jury settles all questions oj

fact. As said by Mr. Justice Blatchford, in La*
caster vs. Collins, 115 U. S., 222, 225, 6 Sup. Ct.

Rep., 33 : 'This court cannot review the weight of

the evidence and can look into it only to see whether

there was error in not directing a verdict for the

plaintiff on the question of variance, or because

there was no evidence to sustain the verdict ren-



dered.' The finding of the court to have the same

effect, must be equally conclusive and equally re-

move from examination in this court the testimony

given on the trial. Insurance Co. vs. Folsom, i8

Wall., 237; Cooper vs. Omohundro, 19 Wall., 65.

Further, Section 700 provides that 'when an issue

of fact in any civil cause in a circuit court is tried

and determined by the court without the interven-

tion of a jury according to section six hundred and

forty-nine, the rulings of the court in the progress

of the trial of the case, if excepted to at the time,

and duly presented by a bill of exceptions, may be

reviewed by the Supreme Court upon a writ of

error or appeal; and, when the finding is special,

the review may extend to the sufficiency of the facts

found to support the judgment.' Under that the

rulings of the court on the trial, if properly pre-

served, can be reviewed here, and we may also

determine whether the facts as specially found sup-

port the judgment. But, if there be no special

finding, there can be no inquiry as to whether the

judgment is supported. We must accept the gen-

eral finding as conclusive upon all matters of fact

precisely as the verdict of a jury. Martinton vs.

Fairbanks, 112 U. S., 670, 5 Sup. Ct. Rep., 321."

See, also:

City of St. Louis vs. Western Union Tel. Co.,

166 U. S., 37-
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A similar construction is applied in the Circuit

Courts of Appeal.

See:

State Nat. Bank of Ft. Worth, Tex. vs. Smith,

94 Fed., 605;

Walker vs. Miller, 59 Fed., 869-70;

Mercantile Trust Co. vs. Wood, 60 Fed., 346,

348;

Insurance Co. vs. International Trust Co. 71

Fed., 92;

Meyers vs. Hettinger, 94 Fed., 27^'7Z 5

Supreme Lodge of K. of P. vs. England, 94

Fed., 369.

There can be no other conclusion arrived at than

that Congress intended by Section 372 to create just

such a condition on appeal as exists in a law action

where a jury is waived under the provisions of Sec-

tions 648 and 649 of the Revised Statutes. And this is

strengthened by the further fact that in the same Act,

Congress has abolished all distinctions between actions

at law and in equity in Alaska. (Sec. i, Part IV, Ch.

I, Carter's Ann. Codes.)

In this regard, it is also of interest to note that Sec-

tions 208, 9 and 10 of Part IV, Ch, 19, of Carter's

Codes provide for trials in law actions where a jury is

waived, and in such a case the Court must render its

decision in writing, stating the facts found and the
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conclusions of law separately. And "the finding of the

" Court upon the facts shall be deemed a verdict, and

" may be set aside in the same manner and for the same

" reasons as far as applicable and a new trial granted."

Under a similar provision of the Oregon Code

(Hill's Ann. Laus, Sec. 220), it has been held that the

facts thus found are conclusive upon the appellate

court, the conclusions of law alone being reviewable on

appeal, with this limitation that the findings of fact

take the place of a special verdict, and such verdict

must find facts sufficient to support the judgment.

Drainage Disf. Co. No. 4 of Wash. Co. vs.

Croii-, 20 Or., 536, 26 Pac. Rep., 845;

Hallock vs. City of Portland, 8 Or., 29.

The language of Section 372 is even stronger than

that of Section 210 of the xHaskan Code relative to the

effect of the finding of the court in a law action tried

without the intervention of a jury, which the Appellate

Court of Oregon has held conclusive upon it under a

similar statute; and stronger, too, than Section 649 of

the Revised Statutes of the United States, which the

national courts of appeal have held to be a limitation

upon their power to review the evidence, for it pro-

vides in terms that the findings shall be "equally con-

clusive," as the verdict of a jury in an action at law,

and we have seen what the conclusiveness of a verdict

consists in by the decisions of both federal and State

courts hereinabove cited.
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Therefore, we insist that where there are special

findings of fact as in this case, the power of the appel-

late court is limited to an examination thereof to see

if they support the judgment, and if there is any com-

petent evidence to support the findings, or where ex-

ceptions have been taken to the rulings of the court

upon the exclusion or admission of testimony and pre-

ser\'ed in the record to an examination of the record to

ascertain whether such rulings were correct in law.

Such would seem to be the limit of the appellate

power under Sections 649 and 700 of the Revised Stat-

utes of the United States identical in substance with

Section 372 of the Alaskan Code, and Congress must

be deemed to have had the eft'ect of such or similar sec-

tions in mind when it enacted for Alaska almost sim-

ilar provisions in equity cases.

In this case this Court has applied the ordinar}- prin-

ciples of equit}' appeals from federal courts to the rec-

ord herein, and has practically tried the case de novo.

This is evident from an examination of the findings of

the lower court set forth herein, and the portion of the

opinion and judgment of this Court quoted.

The findings of fact of the lower court were substan-

tially that Cascaden and Bennett entered into an oral

agreement on November 20th. 1902, that Cascaden

should stake for Bennett, Scott and Dunbar, and that

Bennett agreed to give Cascaden a share and interest

of one-half in all such locations made by Cascaden for

him; that when this agreement was made Bennett and
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Scott and Dunbar were general partners engaged in

the freighting business and thereafter engaged in min-

ing; that neither Scott nor Dunbar made any agree-

ment with Cascaden, nor gave him any power or au-

thority to locate mines for them and that Bennett had

no power as partner or otherwise to employ Cascaden

for that purpose.

That, in accordance with the agreement made be-

tween Bennett and Cascaden, Cascaden staked various

claims in his name, on December 2, 1902, and also

staked certain claims for Dunbar and certain claims

for Scott; that on December 20, 1902, Bennett made a

quit claim deed to Cascaden, conveying a one-half in-

terest in the claims so located by Cascaden for Bennett

and signed and delivered the same on that day to Cas-

caden, and that said deed was not at that time acknowl-

edged or recorded.

That the notices of location of the claims were never

recorded.

That after the time for recording the same had

elapsed, to wit, on May 31, 1903, Dunbar relocated

bench claim No. 12 Below Discovery on Cleary Creek

on the right limit and first tier in his own name; on

May 24th, he relocated No. 5 Above on Solo in the

name of Scott, and No. 8 Above on Solo in his own

name, and the fraction between Discovery and'No. i

Above on Solo in Bennett's name.

The Court further found that on July i, 1903, Ben-

nett, Scott and Dunbar were general partners and held
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and owned each and all of the claims described as equal

partners ; that on that day Cascaden presented the deed

so made and delivered to him by Bennett on December

20, 1902, to Bennett and requested him to acknowledge

it, and Bennett did acknowledge it on that day, and

Bennett delivered the same to Cascaden.

The Court further found that on July i, 1903, and

for a long time prior thereto, these mining claims de-

scribed in Bennett's deed to Cascaden had been duly

located by defendants Bennett, Scott and Dunbar, a

discovery of mineral had been made thereon and the

claims were valid claims.

It is clear from these findings that the lower court's

conclusion deduced from the evidence presented, was

that there was but one oral contract, and that was en-

tered into between Bennett and Cascaden alone, that

Dunbar and Scott never entered into the contract al-

leged, either individually or through Bennett, and never

ratified the action of Cascaden in locating for them, in

fact, disaffirmed the same by relocating the claims two

months after the time had expired for their recorda-

tion.

It is evident, therefore, that this Court disregarded

the findings of the court below in toto, and examining

the entire record, arrived at different deductions from

the testimony, and practically made new findings of

fact, for it says in terms in its opinion:

"A careful consideration of the evidence in this case
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" satisfies us that the plaintiff should have been award-

" ed the undivided one-half of the interest of the de-

" fendants in all of the claims so relocated." Why?
" For we think the record shows the truth to be that

" the defendants Bennett, Scott and Dunbar ivere min-

" ing partners from the ti??ie of the making of the orig-

" inal contract of November JOth, ig02."

The lower court found that on November 30th, 1902,

the defendants Scott, Bennett and Dunbar were part-

ners and engaged as such in a freighting business from

Fairbanks and Circle City to the mines (Finding i).

This Court found further:

"and that Bennett entered into the contract on be-

half of himself and Scott and Dunbar, and that the

three, for the purpose of cheating the plaintiff out

of his interest in the claims, thereafter entered into

a fraudulent scheme by which they would and did

withhold from recordation the notices of locations

made and prepared by the plaintiff and after the

time specified by the Act of Congress for the record-

ing of such notices had expired, made the reloca-

tions of 1903."

The lower court found:

''Neither Scott nor Dunbar made any agreement

of any kind U'ith the plaintiff Cascaden, nor gave

him any power or authority to locate mines for

them, and the evidence does not show that Bennett

had any power as partner or otherwise to employ
him for that purpose" (Finding IV).
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This Court found:

"The agreement involved personal sen^ices and

necessan* expenses incurred in the locations by the

plaintiff, and necessary expenditures by the defend-

ants Bennett, Scott and Dunbar in recording the no-

tices of such locations at Circle City (200 miles

distant), where was located the office of the recorder

of the mining district in which are situated the

claims in question, and such other expenditures as

may have been required by the rules and regula-

tions governing such locations in that district. It

was a joint venture, to uhich both parties to the

agreement stipulated to contribute services and

money for their joint and equal benefit."

In other words, this Court found facts diametrically

opposed to the finding of facts of the lower court, in

that it found that the agreement had been made for

Dunbar and Scott by Bennett, and inferentiallv that he

had power to do so, whereas the finding of the lower

court was that there was only an agreement between

Cascaden and Bennett, and that Bennett had trans-

ferred all that he could transfer by the deed made on

December 20, 1902, and acknowledged on July i. 1903

;

and that while the deed recited a half interest he could

transfer only that which he then (at the date of the

acknowledgment) owned, to wit, a one-third.

In view of the plain provisions of the statute and of

the law as we have cited it, we submit that this Court

exceeded its jurisdiction by making these findings.
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Could it, under similar circumstances, in an action at

law tried by the Court make new findings? Would it

not be limited in such case to an examination as to

whether there was any competent evidence to support

the findings; and even in case this Court held that there

was no such evidence to support the findings herein,

would not the authority of the Court be limited to re-

manding the case for a new trial?

The condition here is, as we have contended, analo-

gous to that of the Court sitting in a law action, a jury

being waived and a finding of fact made by the Court.

In such case, as was said by the Supreme Court of the

United States in Lehnen vs. Dickson, supra:

"The duty of finding the facts is placed upon the

trial court. We have no authority to examine the

testimony in any case, and from it make a finding

of ultimate facts."

Yet that is the identical thing which this Court has

done here, under a misconception, as we claim, of the

laws governing equity appeals from Alaska. It has

made a finding of the "ultimate facts," and reversed the

judgment of the lower court, not directing a new trial

but ordering a judgment to be entered in favor of the

plaintiff, not on the theory apparently that the court

below erred in its conclusions of law, based on its find-

ing of facts, but on the theory that an entirely different

state of facts was disclosed by the record than that

found by the court below.

This Court in considering whether the findings of
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fact are sufficient to support the judgment and arriving

at a conclusion that the same do not support the judg-

ment, exceeded its jurisdiction in directing a judgment

to be entered in favor of the plaintiffs for a one-half

interest in the properties claimed, for by so doing it

orders a judgment to be entered which is unsupported

by the findings of fact of the court below, which alone

can make findings.

It is only where the findings made by the lower court

are such as to support a judgment for the appellant that

this Court, in reversing a judgment erroneously entered

thereon, would have jurisdiction to order a proper

judgment to be entered.

Kellogg vs. King, 114 Cal., 378, 389.

It is evident that the findings of the court below

could not support a judgment for the appellants for a

one-half interest in the claims. The lower court

found, as did this Court, that the notices of location of

the claims as originally located were never recorded

within the ninety days mentioned in the Alaskan stat-

ute. (Sec. 15, Part in, Ch. i, Carter's Codes). Such

being a fact, the locations never were completed in that

there was an absolute failure to comply with the

statute.

Belk vs. Meagher, 104 U. S., 279, 284;

Kendall vs. San Juan Mining Co., 144 U. S.,

658;

Butte City Water Co. vs. Baker, 196 U. S., 119.
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When the original quit-claim deed was made by Ben-

nett to Cascaden of a one-half interest in these claims,

they were incomplete, inchoate locations and never did

become valid locations so far as they may have been

said to have been incepted by Cascaden. When the

deed was acknowledged in July, 1903, Bennett, by

virtue of the then existing partnership between him and

Scott and Dunbar, had a third interest in the claims as

relocated. Waiving the questions of law presented as

to the effect of the acknowledgment or as to a redeliv-

ery of a deed, upon which the opinion of this Court

is silent, and conceding for argumentative purposes

that when such deed was acknowledged it was a new

delivery, it could convey no more interest than Bennett

then had, to wit, a third interest. This is conceded by

this Court to be the theory upon which the lower court

acted. Then, by no process of reasoning based upon

the findings of the lower court, which, under our con-

tention, are the only findings to be considered, could a

judgment be entered for appellants for the interest

asked for by him and by this Court found to be due

upon an erroneous examination of the evidence.

Such being the case, there was but one thing for this

Court to do in the absence of any finding that the con-

clusions of law of the court below deduced from its

findings were erroneous and that was to order a new
trial.

Kellogg vs. King, supra.
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In conclusion, we submit that, irrespective of the

provision of the statute designating the findings of fact

as being as conclusive as a verdict of a jury, the require-

ment that there be findings of fact and that they be

incorporated in the judgment roll clearly establishes

our contention. The Alaskan statute providing for

but one form of action and requiring both at law and

in equity findings of fact as part of the judgment roll,

and designating such findings of fact as being as con-

clusive as a verdict of a jury, absolutely negative the

idea of a trial de novo in an equity case and determine

the practice on appeal in an equity case to be on exactly

the same basis as that in an appeal in a law case tried

by the court. No findings of fact are required in Fed-

eral equity practice; equity courts under the Federal

practice are in the habit in entering decrees of reciting

the facts upon which the decree is based. This is not

necessary, and is simply an incident to the expression

by the court of the grounds of its rulings.

We contend that the very requirement in Alaska of

findings of fact in the judgment roll as an integral part

of the record, fixes the practice on appeal exactly as

it exists in the State of California, viz., it limits the

review of the evidence in cases both at law and in equity

to the sole question whether or not as a matter of law

there is competent evidence to support the findings of

fact as made. And it further limits the action of the

appellate court in case it finds that such evidence is

insufficient to support the findings, to a remanding of
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the case for a new trial—this because under no prac-

tice whatever can an appellate court make findings.

The findings being necessary and capable of being made

only by the trial court, a case can never be reversed,

such as this case has been, by an appellate court, where,

in order to support the legal conclusions of the appel-

late court in reversing the case it becomes necessary to

set aside findings as made and substitute new findings

of fact therefor.

The opinion of this Court, as we have shown, recasts

the facts of this case and enters a judgment based upon

such facts. Admittedly, the conclusions of law arrived

at by this Court would not be supported by the findings

of the lower court. What, then, are the findings of fact

in this case at this time? Findings of fact being nec-

essary, it can only be contended that the facts as declared

on in the opinion of this Court constitute the findings

of fact. But these form no part of the judgment roll.

The judgment roll is in the lower court, and only the

mandate of this Court is sent down to the lower court.

Where, then, are the findings of fact noiv? Certainly

they are not the findings of fact of the lower court, for

these have been set aside by this Court and a judgment

entered herein which would admittedly not be sup-

ported by the findings of the lower court. Certainly

they are not the facts as recited in the opinion of this

Court, for the opinion of this Court forms no part of

the judgment roll.

For all of which reasons we ask that this Court recall
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the remittitur sent down in this action, to the end that a

judgment may be entered herein in accordance with the

jurisdictional powers of this Court.
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